I (3rdler ) s wraterr,

Office of the Com missioner (Appeal),
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Central G5T, Appeal Commissionerate, Ah medabad
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CGST Bhavan, Revepue Marg, Ambawadi, Ahmedabad 380015
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q 3rdiel SR Wy Order-In-Appeal Nos. AHM-EXCUS-003-APP-047/20-21
fe=te Date - 27-11-2020 ST &3 @) 19T Date of Issue
AT (3rdler) g iRy

Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

T Arising out of Order-i ~Original No. AHM-CEX-003-AC-023-2018 fea: 12.01.2018,
issued by Assistnat Commissioner, CGST and Central Excise, Division-Kaloi, Gandhinagar

(3] UTerHd] o AT UF 9T Name & Address of the Appellant / Respondent

M/s Biotech Opthalmics Pyt Ltd,
555-6-7, Opp Subham Tex-0-Pack,
Khatraj, Tatl-Kalol, District-Gandhinagar

D AT g il Ry ¥ sy AITHT DY R T AT 39 ARy B ufy wenReR BlE|

qqiY Y e @ By ardler TRIETT 371de U Y Hebell & |

Any person aggrieved ny this Order-In-Appeal may file an appeal or revizion application, as the
one may be against such ordet, to the appropriate authority in the following way

TR TRBR B TR e
Revision application to Government of India :

() BN SURT Yoo AP, 1904 7 HRT ara L M T R i e
SU-HRT & 99 s @ ol gIeTT AR e i, e wewr f ISR, o
furr, =l Wifrer, shas A e Gas wrf, =18 Rl : 110001 @) Bl S @R |

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Departmeni of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EEF of {he CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid -

()l A @ B @ W A o 0 =R BRGEE A HA qvemR ar oy BIRER 3
el e & g HUSPTIR  Aret & S ge anl A, ar @l wosmk ar s H R ag R
PREM H A1 BN WoSFIR ¥ 2 Ay 4wl &R 8% 81

(i) In case of any loss of goods where the loss oceur in transit from a factory to a warehouse or to
another factory or from one warshouse to another during the course of processing of the goods in a
warehouse or in storage whather in a factory or in a warehouse.

*




(@)

(B)

(c)

)

N

%, k]

NG @ e el v ap gaer A Fraffae s ax ar e @ faffrter 4 Gy UH B e g S
Ued & Rae & amel § o1 v & qre el e ar wder ¥ frerifg 2

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable malerial used in the manufacture of the goods which are exported
to any country or territory outside india.

als Yo 1 s 189 fawr qrea & arey (arer ar ey @) Frafa Ry e |

in case of goods exported oulside India export to Nepal or Bhutan, without payment of
duty.

S Seures & Seras Yo B YIAR B fau o SYTT Blge BT F RO e W) 4 4RI ug
Fr & geife sy, aidier o ERT GRS o Wiy o ur are § faeg SRR (+2) 1908 uRT 100 Ery
e fbe o &y

products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act 1998, , : .

BERR g P (@1die) Frrged, 2001 @ M o & sl AR HUS E §U-8 F q) gl 7
M snder & ufey snder afvy feiies & & g @ e TSR U sidier aidyr 49 &z afcrt @ ey
S Simes faar we <Y | 9% s e g g T & sierfa ewy a5 3 FeiRer wY & aprar
D UG B Y THR-6 e @ Ul o & o

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against s communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. |t should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

RIS smdres & wer o wiers NP G RS BT AT SH B9 8T oy < 200/~ WIRT UG 9 s
SIY T8 Hel T ¥ s sig SR Tl 1000/~ o BT YT ) |

The revision épp[ication shall be accompanied by a fee of Rs.200/- where the amount .
involved is Rupees One Lac or Jess and Rs.1,000/- where the amount involved is more

T Yo, Bedry egray e O el e ~rfe @ ufa ardrer—
Appeal to Custom, Excise, & Service Tax Appellate Tribunai,

(1)

()

(&)

TR TG Yo ARTEH, 1944 &) ey 3541 /35-% @ afcivfer—

Under Section 35B/ 35k of CEA, 1944 an appeal lies to -

Saifciled gRege - (1) & % e SITUN @ arenar ) adler, arfielr & g o RATHT 8[eep, ey
SIS Yed ud Faiese adiefy =R feyepyuy Rve) ) ufayg &=y Wdet, srmaarare i pnd AT,
SIEHTEl et | 37avar ﬂwwmz;mgaazm . 380004

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

20 floor,Bahumali Bhawan,AsarWa,Gfrdhar Nagar, Ahmedabad : 380004 in case of appeals
other than as mentioned in para-2(i) (a) above.




e

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
= prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place

where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) R 3w amw 4 ®F qa s & WY Dar & @ v I8 3= & [ Wi w1 pra sula
& R A s AR @ e @ R gy ol B R vl wnl @ am @ Rre aenRaR s
AIA@RT B vd 3l ar By WenR B UB 2AdeT [bar sir 2

In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) = ges ARMFRET 1970 wer W @) aFRR-1 @ sfwla PelRa R RV WA A 2T
et amazr ARy Frokm wilsm & ke 4 9 u@ds 9 v gl W w650 N B e [
e srm Bl miRv |

One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of the court fee Act, 1975 as amended.

(9) 7 aiR waldr mrel &) Frafor ey arer faslt @ o o e ayrwfifa R smar 2 i @ ge,
D OIS Yorh Ud ey e~ (wriRR) Frm, s 5 BT 2

Altention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982,

(6) ¥y gew, Bl SR Yo vd Qame ey wmnfeRer RRe), @ iy sfie) B e 3
dAed FHIT (Demand) U &8 (Penalty) T 10% Yd ST T 3R & | a1elifs, Sifaas g w1 10 #05
TAT 3 I{Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

B et Qeen N Var T F JHeate, s oon "aded B 7 (Duty Demanded) -
(i) (Section) &% 11D & T AaiRe ufey;
(ii) v arera Aade e ufdy;
(i) oerde B Pawt & P o & awd &7 v

@ 6 qd St ‘e 3nfer 3 aeer qd s gere o, anfier wifaa w9 ¥ Rre g e wen Ran sk

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory conditior: for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excize and Service Tax, “Duty demanded” shall include:
0] amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
g0 50 AU & 9iA e wiilisror & wwer Srel od AT Y Ar gus RafRa @ ar win B aw g

& 10% I UT 3T el Heaer avs RarRa & a9 avs & 10% qEida at B o uhd Bl

In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute.” AT
ﬁ:‘:}f‘f >
-8 } =
\{_"@-: ._’ y
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RDER-IN-APPEAL

This order arises out of remand proceedings in pursuance of Order No.
A/11417/2019 dated 26.07.2019 of the Hon'ble CESTAT,IAhmedabad in appeal
preferred by M/s. Biotech Opthaimics Pvt. Ltd., 555—557,50pposite New Arvind
Mills, Near Subham Tex-O-Pack, Khatraj, Tal - Kalol, District - Gandhinagar (in
short ‘appellant’) against Order -in - Appeal No. AHM-EXCUS-003-APP-0279-17-
18 dated 10.05.2018 passed by the Commissioner (Appeals), Ahmedabad in the
matter of appeal filed by the appellant against Order-in-Original No. AHM-CEX-
003-AC-023-2018 dated 12.01.2018 (in short ‘impugned order’) passed by the
Assistant Commissioner, CGST, Kalol Division, Gandhinagar (in short ‘the

adjudicating authority”) .

2 Facts of the case, In brief, are that audit of the records of the appellant
was conducted by the departmental officers for the Financial Year 2012-13 to
2105-16. It was observed by the audit officers that the appellant was engaged in
manufacture and clearance of both exempted and dutiable finished goods. They .
were also taking CENVAT credit on common inputs and input services used in the
manufacture of both exempted and dutiable finished goods and were not
maintaining separate records as stipulated under Rule 6(2) of the CENVAT Credit
Rules, 2004. It was found that they were paying an amount equal to 6% of the
value of exempted goods cleared for home consumption in terms of Rule 6(3) of
the CENVAT Credit Rules, 2004 but not paying an amount equal to 6% of the
value of exempted goods in case of export of such exempted goods. It was
further observed by the departmental audit that Notification No. 42/2001 CE
(NT), which dealt with export under bond, was amended vide Notification No.

24/2010 CE (NT) dated 26.05.2010, wherein, i:he following clause was inserted:

“(iv) that export of excisable goods which are chargeable to nil rate of .
duty or are wholly exempted from payment of duty, other than goods
cleared by a hundred per cent export oriented undertaking, shall not be

allowed under this notification.”

With the above amendment, the exempted. goods were not allowed fo be
exported under bond and therefore the shelter of Rule 6(6) would not be
available to exempted goods w.e.f. 26.05.2010. As per ER-1 returns for the
period April-2015 to March -2016, they had cleared exempted goods valued at
Rs. 7,87,19,084/- for expoit on which they were required to pay an amount of
Rs. 47,23,144/- @ 6% of the value of exempted goods ir terms of Rule 6(3) of
the CENVAT Credit Rules, 2004. :

)
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2.1. It was further observed that the appellant had taken CENVAT credit on
courier services in cases where courier was used for dispatch of finished
excisable goods for export. The audit sought to deny CENVAT credit availed by
the appellant by contending that as per Rule 2(1) of the CENVAT Credit Rules,
2004, services in relation to outward transportation qualifies as an input service
only in the case where the outward transpoitation is up to the place of removal.
In the instant case, the goods had been cleared for export and the courier had
charged amount for delivery of the goods at the destination of the overseas
buyer. It has been clarified by the Board vide Circular No. 999/6/2015-CX dated
28.02.2015 that in case of exports, the place of removal would be Port/ICD/CFS.
Hence, the appellant would be eligible for CENVAT Credit in case of export for
outward transportation only up to the place of removal. The amount of such
wrongly availed CENVAT credit was ascertaiﬁed at Rs. 54,934/-. The appellant
though partially agreed to the audit observations and willingly paid an amount of
Rs. 884/-, interest of Rs. 237/- and penalty Rs. 133/- through Challan no.
00190, dated 03.03.2017, the balance credit amounting to Rs, 54,050/-

remained to be recovered.

53 Based on the audit observations, the appellant were issued a Show Cause
Notice under F. No.V1/1(b)22/AP-1/Cir- 1/ADT-1/Ahm/16-17 dated 25.04.2017 by
the Deputy Commissioner, Central Excise, Circle-1, Audit-1, Ahmedabad
demanding the above amount along with interest and also proposing imposition
of penalty. The Assistant Commissioner, CGST, Kalol Division, Gandhinagar
(hereinafter referied as the adjudicating authority) vide the impugned order
confirmed the demand along with interest and also imposed penalty of Rs.
4,72,314/- and Rs. 5,934/~ under Rule 15(1) of CCR.

3. Being aggriaved with the impugned order dated 12.01.2018, the appellant,
had filed appeal before the Commissioner (Appeals), Ahmedabad on the following

grounds:

. This is a revenue neutral transaction whereby, instead of claiming refund,
they claimed CENVAT credit; that the Government is at no loss since
appellant would have claimed a refund instead of claiming CENVAT credit.
They relied on various case laws in this regard;

« They placed reliance on the judgement in the case of M/s Arvind Ltd [2016
(334) ELT 146] wherein it has been held that provisions of Rule 6(1) of
CCR would not be attracted when the finished products attracting NIL rate
of duty are exported and CENVAT credit would be available; that the
adjudicating authority has misunderstood that M/s Arvind Ltd was a 100%
EOU and thus distinguished the ruling;
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« The Board has issued Circular No0.928/18/2010-CX dated 28.06.2012,
wherein it has been held that the policy of Govt. is not to tax the exports; ~
that accordingly the demand made on the exports is illegal and against the
intention of the Govt. They relied on various case laws in this regard;

¢ Reversal amount cannot exceed the CENVAT credil availed amount. The
intention of Rule 6 of CCR is to see to it that the assessee does not avail
CENVAT credit which is attributable to exempted goods manufactured. By
literally interpreting the Rule i.e. pay an amount equal to 6% value of
exempted goods, is deriving and absurd result whereby, the appellant is
required to pay mere than what has been availed which absurd and is not
the intention of CCR;

¢ Penalty is not imposable; and

* As regards courier services, the appellant stated thai the said service have

been availed for three purpose, one for exporting manufactured goods for

~ a consideration, secondly for exporting free samples and thirdly for

exporting business documents. They placed reliance of case laws in their
favour.

4. After hearing the appellant on . 26.03.2018, the Commissioner
(Appeals), Central Tax, Ahmedabad has vide Order -in - Appeal No. AHM-
EXCUS-003-APP-0279-17-18 dated 10.05.2018 remanded the matter related to
reversal of CENVAT in terms of Rule 6 of the Cenvat Ciedit Rules, 2004 for
quantification of CENVAT credit availed. The adjudicating authority was further
directed to look in to final outcome of the appeal filed by the department against
M/s Arvind Limited case. The Commissioner (Appeals) dropped the demand

pertaining to availment of CENVAT on courier service.

5: The appellant preferred appeal against the order of the Commissioner
(Appeais) before the Hon'ble CESTAT, Ahmedabad on the issue of payment in
terms of Rule 6 of Cenvat Credit Rules 2004 in case of exempted goods
exported. No appeal has been preferred agéinst the other issue. The Hon'ble
Tribunal has vide orders dated 26.07.2019 remanded the matter to the
Commissioner (Appeals). The relevant Para 4 of the judgement of the Hon'ble

Tribunal is reproduced below:

4. ... I find that the Ld. Commissioner (Appeals) in the impugned

order has not decided the issue on merit whereas he remanded the

matter to the adjudicating authority to decide the jssue only on the

basis of the outcome of the Hon'ble High Court judgement in the case

of Arvind Ltd. (supra). Now the Hon'ble High Court has delivered the

Jjudgement the case of Arvind Ltd. Accordingly, I set aside the

/T Impugned order and remand the matter to Commissioner (Appeals) to
’5%”“”:!55} pass a fresh order on the basis of the merit as well as considering

4
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the judgement of Hon'ble High Court of Gujarat in Arvind Ltd.
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(supra). Appeal is allowed by way of remand to the Commissioner

(Appeals).”

6. The appellant has vide letter dated 10.09.2020 made written submissions .
in the remand proceedings. It has been contended that in the case of Arvind Ltd.
the Hon'ble Tribural has held that the provision of Rule 6 of the CCR would not
be attracted when the finished products attracting nil rate of duty are exported
and CENVAT credit would be available to the assessee. The appeal preferred by
the revenue against the said ruling vide Tax Appeal No. 4 of 2015 was rejected
by the Hon'ble Higih Court of Gujarat, Thus, the ruling of the Hon'ble Tribunal has
attained finality. The ratio laid down by the Ahemdabad CESTAT in the case of
Arvind Ltd. (supra) is squarely applicable to their case. They have also relied on

various other judicial pronouncements which are listed below:

. a) M/s Velayuthaswamy Spinning Mills Pvt: Ltd (Unit I1) Vs. Commissioner of
GST Madurai 2019 - TIOL - 2812 - CESTAT - Mad

b) Well Known Polyesters Ltd. Vs. CCE, NMapis 2042 (25) "STR. 411

(Tri.Ahmd.)

¢) Lavino Kapur Cottons Pvt. Ltd Vs CCE Thane - I1 2013 - TIOL - 2207 -
CESTAT - Mum

d) CCE, Ahmedabad 1II Vs Gujarat Ambuja Exports Ltd. 2014 (311) ELET:
718 (Tri. = Ahmd)

e) Jolly Board Ltd. Vs CCE, Aurangabad 201; (321) ELT 502 (Trl. -~ Mum)

fj CCE Vs. Drish Shoes Ltd. 2010 (254) ELT 417 (HP). The same was
affirmed by the Hon'ble Supreme Court in the case of CCE, Chandigarh Vs.
Drish Shoes Ltd. [2018] 90 taxmann.com 393 (SC)

6.1. They further contended that the reversal amount cannot exceed the
CENVAT credit availed amount and relied on the judgement of Mercedes Benz
India (P) Ltd. case 2015 - TIOL - 1550 - CESTAT - Mum. They also re-iterated

submissions earlier made before the Commissioner (Appeals).

748 Personal hearing was held in the case on 27.10.2020. S/Shri Vaibhav
Jajoo, CA and Chintan Vasa, CA appeared Foi‘: the hearing. They re-iterated the
submissions made in appeal memorandum. They submitted that the case was
covered by judgeﬁnents of Hon'ble High Court and Hon'ble Tribunal in identical

sets of facts.

3. 1 have gone through the facts of the case, the directions of the Hon'ble

Tribunal as well as submissions made by the appellant. It is observed that the

vl ¥y
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issue to be decided in the case is whether the appellants had correctly excluded

e value of exempted goods cleared for export while making reversal under Rule
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6 (3) of the Cenvat Credit Rules, 2004 and that whether the demand confirmed
in the impugned order in terms of Rule 6 of the Cenvat Credit Rules along with ;
interest and penalty is legally sustainable. Further, as per the directions of the
Hon'ble Tribunal, Ahmedabad, the matter has to be decided on merits as well as

considering the judgement in M/s Arvind Ltd.

9. it is observed that the adjudicating authority has confirmed the demand

on the following grounds:

a) With amendment in the Notification No. 42/2001 CE (NT) dated
26.06.2001, dealing with export under bond, by Notification No. 24/2010 -
CE (NT) dated 26.05.2010, the exempted goods as well as excisable
goods chargeable to NIL rate of duty, other than goods cleared by
hundred percent export criented undertaking, were not to be allowed
under this notification. Hence, shelter of Rule 6 (6) of the CENVAT
Credit Rules, 2004 was not available to exempted goods cleared for
export by the appellant. ;

b) Judgement relied upon by the appellant were based on the analogy of
Repro India Ltd. Vs. UOI 2009 (235) ELT 614 (Bom) and M/s. Drish
Shoes Ltd. 2010 (254) ELT 417 (HP). All these cases pertained to
issue prior to the amendment in Notification No. 42/2001 CE (NT).

c) M/s Arvind Ltd. was 100% EOU which are included in exception clause of
the amendment dated 26.05.2010.

10. It is observed that Rule 6 (6) (v) of the Cenvat Credit Rules, 2004
provides that the provisions of sub rules (1), (2), (3) anci' (4) of Rule 6, shall not
be applicable in case the excisable goods removed without payment of duty are
cleared for export under bond in'terms of provisions of the Central Excise Rules,
2002. I find that the applicability of the provisions of the above rule to exempted
goods cleared under export has been dealt in detai!‘by the Hon'ble High Court of
Himachal Pradesh in the case of Cornmisssioner of Central Excise Vs. Drish Shoes
Ltd. 2010 (254) ELT 417 (HP). In this case, the Hon'ble High Court has framed

following question of law:

"Whether an assessee exclusively manufacturing wholly exempted
goods (chargeable to NIL tariff rate of dlity ) is eligible to avail CENVAT
credit of duty paid on the said inputs and input services under Rule 6
(1) of the CENVAT Credit Rules, 2002/CENVAT Credit Rules, 2004,
used in the manufacture of such exempted goods, fevefi if such goods

are exported.”
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After ananlyzing the legal provisions, the Hon'ble Court had held that an
assessee, manufacturing goods chargeable to nil duty, is eligible to avail CENVAT
Credit paid on the inputs under the exception clause to Rule 6 (1), as contained
in Rule 6 (5) of the CENVAT Credit Rules, 2002 and Ruie 6 (6) of the CENVAT
Credit Rules, 2004, used in the manufacture of such goods, if the goods are
exported. I find that the Hon'ble High Court has in this judgement not made any
distinction regarding manner of export i.e. whether export was under bond or
without bond. Hence, the judgement of the Court deals with all such situation. 1
also find that the said judgement has been affirmed by the Hon'ble Supreme

Court. Hence, the judgement has a binding precedence.

10.1 As regards ‘the contention of the adjudilcating authority regarding change
in legal provision after amendment in the Notification No. 42/2001 CE (NT) dated
26.06.2001 by Notification No. 24/2010 - CE (NT) dated 26.05.2010 and
conseqluent exclusion of export of exempted goods as well as excisable goods
chargeable to NIL rate of duty, other than goods cleared by hundred percent
export oriented undertaking, under bond procedure, I find that the same is only
procedural in nature and that the substantive law under Rule 6 (6) of the
CENVAT Credit Rules, 2004 has not undergone any change. Hence, the
judgement passec in case of Drish Shoes (supra), which is upheld by the Hon'ble
Supreme Court, would be applicable on the issue under dispute in the present

case also.

10.2 It is further observed that the appellant has drawn attention towards the
judgement of Hor'ble Tribunal, Madras in M/s Sri Velayuthaswamy Spinning Milis
Pvt. Ltd Vs. Commissioner, Madurai reported 'ét 2019 - TIOL - 2812 - CESTAT -
Mad wherein the decision was passed taking in to consideration the changes
brought by amendment vide Notification No. 24/2010 - CE (NT) dated
26.05.2010. In this case, relying on the judgement passed in the case of M/s
Jolly Board Limited Vs. Commissioner of Central Excise, Aurangabad 2017 (49)
STR 620 (Tri. Murn) which was upheld by the Hon'ble High Court of Mumbal 2017
(50) STR 131 (Bom), the Hon'ble Tribunal has held that the credit availed on
input services is available in case of export of exempted goods. Hence, I find that
the contention of the adjudicating authority that shelter of Rule 6 (6) is not
available to the appellant post amendment vide Notification No. 24/2010 - CE
(NT) is not legally tenable in terms of the judicial pronouncements on the
subject which are having binding precedence. Hence, I hold that the confirmation

of demand is not legally sustainable on merits.

10.3 It is further observed that the Hon'ble Tribunal, Ahmedabad has in the
ase of M/s Arvind Ltd. Vs. Commissioner, Central Excise, Ahmedabad - TIT 2016
34) ELT 146 (Tri. - Ahmd) held that the provsions of Rule 6 (1) of Cenvat
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Credit Rules are not attracted in the present facts and circumstances when 100%
cotton fabrics attracting nil rate of duty are exported and CENVAT Credit was not
deniable to the appellants. The departmental appeal in the case before the
Hon'ble High Court of Gujarat was withdrawn on monetray limits. Hence, the
judgement of Hon'ble Tribunal has become final. The ratio of the above decision
of the Hon'ble jurisdictional Tribunal, which also relied on the decision of Hon'ble
High Court of Himachal Pradesh in the case of Commissioner of Central Excise v.

Drish Shoes Ltd. (supra), is squarely applicable on facts of the present case also.

10.4 In view of the discussions made above, it is held that the provisions of
Rule 6 (6) of the Cenvat Credit Rules, 2004 would be applicable in the cases of
export of exempted goods and accordingly the appellants had correctly excluded
the value of exempted goods cleared for export while making reversal under Rule
6 (3) of the Cenvat Credit Rules, 2004. Therefore, I find that the demand is not
sustainable on merits backed by judicial pronouncement of Hon'ble High Court
which has binding precedence. Accordingly, 1 set aside Lhe impugned order m .

this regard and allow the appeal.

11, spfiesratl grar & 6 S i & e 3y adia & faur s g

The appeal filed by the appellant stands disposed off_in above terms.
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( hilesh Kumar
Commissioner (Appe.:ls)
Attested: Bate: 27.11.2020,

|

w

(Anilkumar P.)
Superintendent{Appeals),
CGST, Ahmedabad.
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M/s. Biotech Ophthalmics Pvt Ltd,
555-6-7, Opp Subham Tex-0-Pack, -
Khatraj, Tal-Kalol,

Dist. Gandhinagar.

Copy to:-
* The Chief Commissioner, CGST & C.Excise, Ahmedabad Zone .
¢ The Commissioner, CGST & C.Excise, Gandhinagar.
¢ The Assistant Commissioner, HQ (System), CGST & C.Excise,Gandhinagar.
(for uploading the OIA) e
° The Deputy Commissioner, CGST & C.Excise, Kalol Division, Gandhinagar.
Guard File.
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